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(3) Plans, schedules, and rulings to
facilitate discovery;

(4) Limiting the number of witnesses
and other means of avoiding cumu-
lative evidence;

(5) Stipulations or agreements dis-
posing of matters in dispute; or

(6) Ways to expedite disposition of
the case or to facilitate settlement of
the dispute, including, if the parties
and the Board agree, the use of alter-
native dispute resolution techniques,
as provided in 6102.1 and 6102.4.

(b) Conference memorandum. The
Board may prepare a memorandum of
the results of a conference or issue an
order reflecting any actions taken, or
both. A memorandum or order so
issued shall be placed in the record of
the case and sent to each party. Each
party shall have 5 working days after
receipt of a memorandum to object to
the substance of it.

(c) Prehearing order. The Board may
issue a prehearing or presubmission
order to govern the proceedings in a
case.

(d) Prehearing or presubmission briefs.
A party may, by leave of the Board, file
a prehearing or presubmission brief at
any time before the hearing or upon or
before the date on which first record
submissions are due.

6101.11 Submission on the record
without a hearing [Rule 111].

(a) Submission on the record. (1) A
party may elect to submit its case on
the record without a hearing. A party
submitting its case on the record may
include in its written record submis-
sion or submissions:

(i) Any relevant documents or other
tangible things it wishes the Board to
admit into evidence;

(ii) Affidavits, depositions, and other
discovery materials that set forth rel-
evant evidence; and

(iii) A brief or memorandum of law.
(2) The Board may require the sub-

mission of additional evidence or briefs
and may order oral argument in a case
submitted on the record.

(b) Time for submission. (1) If both par-
ties have elected to submit the case on
the record, the Board will issue an
order prescribing the time for initial
and, if appropriate, reply record sub-
missions.

(2) If one party has elected a hearing
and the other party has elected to sub-
mit its case on the record, the party
submitting on the record shall make
its initial submission no later than the
commencement of the hearing or at an
earlier date if the Board so orders, and
a further submission in the form of a
brief at the time for submission of
posthearing briefs.

(c) Objections to evidence. Unless oth-
erwise directed by the Board, objec-
tions to evidence (other than the ap-
peal file and supplements thereto) in a
record submission may be made within
10 working days after the filing of the
submission. Replies to such objections,
if any, may be made within 10 working
days after the filing of the objection.
The Board may rule on such objections
in its opinion deciding the merits or
otherwise disposing of the case.

6101.12 Record of Board proceedings
[Rule 112].

(a) Composition of the record for deci-
sion. (1) The record upon which any de-
cision of the Board will be rendered
consists of:

(i) The notice of appeal, petition, or
application;

(ii) Appeal file exhibits other than
those as to which objection has been
sustained;

(iii) Hearing exhibits other than
those as to which an objection has been
sustained;

(iv) Pleadings;
(v) Motions and responses thereto;
(vi) Memoranda, orders, rulings, and

directions to the parties issued by the
Board;

(vii) Documents and other tangible
things admitted in evidence by the
Board;

(viii) Written transcripts or elec-
tronic recordings of proceedings;

(ix) Stipulations and admissions by
the parties;

(x) Depositions, or parts thereof, re-
ceived in evidence;

(xi) Written interrogatories and re-
sponses received in evidence;

(xii) Briefs and memoranda of law;
and

(xiii) Anything else that the Board
may designate.

(2) All other papers and documents in
a case are part of the administrative
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record of the proceedings. The adminis-
trative record shall include file and
hearing exhibits offered but not re-
ceived in evidence in a case; it may
also include correspondence with and
between the parties, and depositions,
interrogatories, offers of proof con-
tained in the transcript, and other doc-
uments that are not part of the record
for decision.

(b) Time for entry into the record. Ex-
cept as the Board may otherwise order,
nothing other than posthearing briefs
will be received into the record after a
hearing is completed. In cases sub-
mitted on the record without a hear-
ing, nothing will be received into the
record after the time for filing of the
last record submission. Briefs will be
due as provided in 6101.25(b).

(c) Closing of the record. Except as the
Board may otherwise order, no proof
shall be received in evidence after a
hearing is completed or, in cases sub-
mitted on the record without a hear-
ing, after notice by the Board to the
parties that the record is closed and
that the case is ready for decision.

(d) Notice that the case is ready for de-
cision. The Board will give written no-
tice to the parties when the record is
closed and the case is ready for deci-
sion.

(e) Amendments to conform to the evi-
dence. When issues within the proper
scope of a case, but not raised in the
pleadings, have been raised without ob-
jection or with permission of the Board
at a hearing (see 6101.21(h)) or in record
submissions, they shall be treated in
all respects as if they had been raised
in the pleadings. The Board may for-
mally amend the pleadings to conform
to the proof or may order that the
record be deemed to contain pleadings
so amended.

(f) Enlargement of the record. The
Board may at any time require or per-
mit enlargement of the record with ad-
ditional evidence and briefs. It may re-
open the record to receive additional
evidence and oral argument at a hear-
ing.

(g) Inspection of the record of pro-
ceedings; release of any paper, document,
or tangible thing prohibited. Except for
any part thereof that is subject to a

protective order or deemed an in cam-
era submission, the record of pro-
ceedings in a case shall be made avail-
able for inspection by any person. Such
record shall be made available at the
Office of the Clerk of the Board during
the Board’s normal working hours, as
soon as practicable given the demands
on the Board of processing the subject
case and other cases. Except as pro-
vided in 6101.23(c) and 6101.37(d), no
paper, document, or tangible thing
which is part of the record of pro-
ceedings in a case may be released
from the offices of the Board. Copies
may be obtained by any person as pro-
vided in 6101.38(d). If such inspection or
copying involves more than minimal
costs to the Board, reimbursement will
be required.

(h) Protected and in camera submis-
sions. (1) A party may by motion re-
quest that the Board receive and hold
materials under conditions that would
limit access to them on the ground
that such documents are privileged or
confidential, or sensitive in some other
way. The moving party must state the
grounds for such limited access. The
board may also determine on its own
initiative to hold materials under such
conditions. The manner in which such
materials will be held, the persons who
shall have access to them, and the con-
ditions (if any) under which such ac-
cess will be allowed will be specified in
an order of the Board. If the materials
are held under such an order, they will
be part of the record of the case. If the
Board denies the motion, the materials
may be returned to the party that sub-
mitted them. If the moving party asks,
however, that the materials be placed
in the administrative record, in camera,
for the purpose of possible later review
of the Board’s denial, the Board will
comply with the request.

(2) A party may also ask, or the
Board may direct, that testimony be
received under protective order or in
camera. The procedures under para-
graph (h)(1) of this section shall be fol-
lowed with respect to such request or
direction.
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